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NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2008AP1546
(L.C. No. 2007CV35)

STATE OF W SCONSI N ) I N SUPREME COURT

Robert D. Konneker and Ann M Konneker,

Pl aintiffs-Respondents-Petitioners,

FI LED
V.
Robert S. Romano and Francis A Romano, JuL 7, 2010
Def endant s- Appel | ant s, CghfiieSft OgehpeJtyJ-OF;arukl sen

Supreme Court
Nor man E. Nel son and Lawrence A. Nel son,

Def endant s.

REVI EW of a decision of the Court of Appeals. Reversed and

cause remanded.

1 ANNETTE KI NGSLAND Z| EGLER, J. This is a review of an
unpubl i shed per curiam decision of the court of appeals® that
reversed an order of the Green Lake County Circuit Court, Judge
Wlliam M MMonigal presiding, which granted summary judgnent

to Robert and Ann Konneker (the Konnekers) and denied summary

! Konneker v. Romano, No. 2008AP1546, unpublished slip op.
(Ws. C. App. Mar. 19, 2009).
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judgnment to Robert and Francis Romano (the Romanos) and Nor man
and Lawrence Nelson (the Nelsons). The court of appeals
remanded, directing the circuit court to enter summary judgnent
in favor of the Romanos.? The Konnekers petitioned this court
for review, and we accepted. W now reverse the decision of the
court of appeals and remand the case to the circuit court for
further proceedings.

12 This case presents the following issues: (1) whether
this |akefront easenent, created by a deed that is otherw se
silent as to the easenent's use and purpose, grants riparian
rights, including the right to construct and nmaintain a pier;
and (2) what inpact, if any, do Ws. Stat. 88 30.131 and 30.133
(2007-08) % have on this case.?

2 The Nel sons did not appeal fromthe circuit court's order.

3 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.

Wsconsin Stat. 8§ 30.131, "Warves and piers placed and
mai nt ai ned by persons other than riparian owners," provides:

(1) Notwithstanding s. 30.133, a wharf or pier of the
type which does not require a permt under
ss. 30.12(1) and 30.13 that abuts riparian land and
that is placed in a navigable water by a person other
than the owner of the riparian land may not be
considered to be an unlawful structure on the grounds
that it is not placed and maintained by the owner if
all of the follow ng requirenents are net:

(a) The owner of the riparian |land or the owner's
predecessor in interest entered into a witten
easenent that was recorded before Decenber 31, 1986,
and that authorizes access to the shore to a person
who is not an owner of the riparian |and.
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(b) The person to whom the easenent was granted
or that person's successor in interest is the person
who places and maintains the wharf or pier.

(c) The placenent and mai ntenance of the wharf or
pier is not prohibited by and is not inconsistent with
the terns of the witten easenent.

(d) The wharf or pier has been placed seasonally
in the same | ocation at |east once every 4 years Since
the witten easenent described in par. (a) was
recor ded.

(e) The wharf or pier is substantially the sanme
size and configuration as it was on April 28, 1990, or
during its last placenent before April 28, 1990,
whi chever is |ater.

(f) The placenent of the wharf or pier conplies
with the provisions of this chapter, with any rules
pronmul gated under this chapter and with any applicable
muni ci pal regul ati ons or ordi nhances.

(2) Notwthstanding s. 30.133, an easenent under
sub. (1) may be conveyed if it is conveyed at the sane
time, and to the sane person, that the land to which
the easenent is appurtenant is conveyed.

Wsconsin Stat. 8§ 30.133 is a "[p]rohibition against
conveyance of riparian rights":

(1) Beginning on April 9, 1994, and except as provided
in s. 30.1355 [s. 30.1335], no owner of riparian |and
that abuts a navigable water may grant by an easenent
or by a simlar conveyance any riparian right in the
| and to anot her person, except for the right to cross
the land in order to have access to the navigable
wat er . This right to cross the land may not i nclude
the right to place any structure or mterial,
including a boat docking facility, as defined in
s. 30.1335(1)(a), in the navigable water.

(2) This section does not apply to riparian |and
|ocated wthin the boundary of any hydroelectric
pr oj ect i censed or exenpt ed by t he f eder al
governnment, if the conveyance is authorized under any
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13 We conclude that sunmary judgnment was inproper in this
case. The | anguage of the deed, which created the Konnekers'
easenent, is anbiguous. The deed conveys to the Konnekers a 20-
foot w de | akefront easenent along the west side of the Ronmanos'
and Nel sons' property but is otherwise silent as to the
easenent's use and purpose. It is therefore not clear from the
deed whether the parties intended the easenent holder to have
riparian rights, including the right to construct and nmaintain a
pi er. Because the parties' <conpeting affidavits raised a
genui ne issue of material fact concerning the intent behind the
easenent, sunmary judgnent was i nproper. W therefore reverse
the decision of the court of appeals and remand the case to the
circuit court for further proceedings.

14 W further conclude that Ws. Stat. 8§ 30.133 and
30.131 are inapplicable to this case. It is undisputed that the
easenent was originally conveyed well before the effective date
of 8 30.133. In addition, the issue in this case is whether the
easenent grants riparian rights, including the right to
construct and maintain a pier, not whether a pier—f and once
constructed by the easenent hol der—eonstitutes a | awful
structure under § 30.131.

| . FACTUAL BACKGROUND AND PROCEDURAL POSTURE

license, rule or order issued by the federal agency
having jurisdiction over the project.

* The issue of whether Ws. Stat. 8§§ 30.131 and 30.133 are
applicable to this case was not invoked, argued, or appealed
bel ow. However, pursuant to our order, the parties briefed the
i ssue before this court.
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5 On Cctober 29, 2004, the Konnekers obtained via deed
property on O chard Avenue in Geen Lake County, Wsconsin, nore
particularly described as follows: "Lot One (1) of Certified
Survey Map 2643 recorded in Volunme 13 of Certified Survey Mps
on Page 2643 and 2643B, being a division of Lot Two (2) of
Certified Survey Map No. 770, being a part of the SE Y4 of the SW
¥ of Section 34, T16N, RI2E." The conveyance included an

easement across riparian® property identified as Lot 3:

TOGETHER WTH an easenent 20 feet in width along the
Westerly side of Lot Three (3) of Certified Survey Map
No. 289 as recorded in the office of the Register of
Deeds for Green Lake County, Wsconsin on Septenber 1,
1965 in Volune 1 of Certified Survey Maps at page 289
being a part of the S %% of the SW ¥ of Section 34,
T16N, R12E, extending from Orchard Avenue to Beyer's

Cove. All of the above lying and being in the
Townshi p of Princeton, County of Geen Lake, State of
W sconsi n.

(Enmphasi s added.) Lot 3, co-owned by the Romanos and the
Nel sons, is |akefront property that borders a portion of G een

Lake known as Beyer's Cove. Lot 3 is located across the street

> "Riparian" means "[o]f, relating to, or located on the

bank of a river or stream (or occasionally another body of

water, such as a |ake)." Black's Law Dictionary 1328 (7th ed.
1999); see also Stoesser v. Shore Drive P ship, 172 Ws. 2d 660,
665, 494 N W2d 204 (1993). In the legal sense, a |andowner

whose property borders on a body of water has "riparian rights,"”
meaning "the right to make reasonable use of the water."
Bl ack’' s 1328. Though subject to regulation, riparian rights
"include the right to use the shoreline and have access to the
waters, the right to reasonable use of the waters for donestic,
agricultural and recreational purposes, and the right to
construct a pier or simlar structure in aid of navigation."
ABKA Ltd. P ship v. DNR 2002 W 106, 957, 255 Ws. 2d 486, 648
N. W 2d 854.
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from the Konnekers' property, on the opposite side of Ochard
Avenue. Accordingly, the Konnekers, unlike the Romanos and the
Nel sons, are non-riparian |andowners. The Konnekers' easenent
is "20 feet in wdth" and "extend[s] from Ochard Avenue to
Beyer's Cove" along the west side of the Romanos' and Nel sons'
property. The easenent is the subject of this dispute.

16 The easenent was first created and conveyed in 1983 by
Barbara D. G szek, Edward Ci szek, Peter J. G szek, and Angeline
L. Ciszek (the Ciszeks).® That conveyance and each subsequent
conveyance’ contained the same substantive |anguage, describing
the easenent as 20 feet in wdth along the westerly side of Lot
3 of Certified Survey Map No. 289, extending from Orchard Avenue
to Beyer's Cove.

17 The Ciszeks were also predecessors in interest to Lot
3. According to an affidavit signed by Edward C szek and
Barbara D. Ci szek on August 13, 1984, and naintained in the

Regi ster of Deeds O fice for Geen Lake County, as of that date,

® On Novenber 23, 1983, the GCiszeks conveyed Lot 2 of
Certified Survey Map No. 770, together with the easenent along
Lot 3, to Robert Thonmas Blizek and Marguerite Bli zek.

" On February 11, 1989, the Blizeks conveyed Lot 2 of
Certified Survey Map No. 770, together with the easenent al ong
Lot 3, to Gant G Gardner and Patricia A Gardner. On My 25,
1994, the Gardners conveyed Lot 2 of Certified Survey Mp No.
770, together wth the easenent along Lot 3, to Rose D.
Carl sson, as Trustee under self declared Trust. On Cctober 11,
1999, the Carlsson Trust had Lot 2 resurveyed into two |ots,
creating Lot 1 of Certified Survey Map No. 2643. Finally, as
previously nentioned, on Cctober 29, 2004, the Carlsson Trust
conveyed Lot 1 of Certified Survey Map No. 2643, together wth
t he easenent along Lot 3, to the Konnekers.
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seven different parcels of land were entitled to use Lot 3 "as
an access to Beyer[']s Cove, being a part of Geen Lake." The
affidavit further states that "it was the intention of al
parties in granting the above-described access easenents, that
said easenents should be appurtenant to and run wth the
ownership of the respective |lots which they service."

18 On Novenber 5, 1985, the Ciszeks conveyed Lot 3 to
Richard A Fagar and Catherine M Fagar and the Nelsons, as
tenants in common. On May 1, 1987, the Fagars conveyed their
one-half interest in Lot 3 to the Ronmanos. Accordingly, the
Romanos and the Nel sons are the current co-owners of Lot 3.

19 According to the Nelsons' affidavit, sonetine prior to
May 1, 1990, the Nelsons "constructed a pier on or close to the
20 foot easenent for nmooring their boat." Beginning in My
1990, the Romanos and the Nelsons leased to Gant Gardner, a

predecessor in interest to the Konnekers' property, see supra

note 7, "a portion of Lot #3 . . . for the purpose of berthing
[ his] boat thereon." For annual rent of $150, Gardner was
permtted "to place a boat lift and a limted nunber of pier

sections to noor" a particularly described boat through the end
of the 1994 boating season. The | ease advised Gardner that he
"may not sublet or assign [his] space to others"” and that "seven
ot her property owners have access rights on and to the subject
prem ses” with which he may not interfere. On January 24, 1994,
Robert Romano sent a letter to Lake Realty "concerning the sale

of Grant Gardner's hone" and reiterated that the pier rights
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under the | ease were "not transferable and were only extended to
Grant Gardner and his [] boat."

110 Thereafter, the Romanos and the Nel sons entered into a
simlar lease with Arne Carlsson, the Gardners' successor in
interest, see supra note 7. For annual rent of $200, Carlsson
was "allowed to place a boat lift and a limted nunber of pier
sections to noor" a particularly described boat along Lot 3.
The original term of the lease was May 1, 1994, to October 1,
1994, but the parties initialed a |ease extension from May 1,
1995, to Cctober 1, 1995. In an undated letter, Robert Romano
i nformed Hagstronf Schnei der Real Estate that "[their] agreenent
with the Carl ssons [was] not transferable."”

11 As stated by Robert Konneker in his affidavit, when
the Carlsson Trust <conveyed Lot 1 to the Konnekers, the
Konnekers wunderstood that they would also have access to the
pi ers on the Romanos' and the Nel sons' property.

12 At sone point, the Konnekers installed their own pier
al ong Lot 3. The Romanos and the Nel sons objected to the pier

in aletter to Robert Konneker, dated Cctober 10, 2006:

On Cctober 7, 2006 we |earned that you placed a boat
pier in the water on Lot 3 of [Certified Survey WMap]
289 in Geen Lake, Wsconsin. As you are well aware,
you are neither an owner nor a |lessee of this property
and we consider your actions in placing the pier to be
unl awful and to constitute trespassing.

Your assertion that your property's easenent sonehow
conveys riparian rights and entitles you to
unilaterally place a pier is both incorrect and
contrary to Wsconsin |aw It was nmade clear to you
prior to your purchase of your property and nunerous
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times thereafter, that you do not have the right to
pl ace a pier in Lot 3.

If you do not renove the pier imediately we wll
arrange to have it renoved .

The Romanos and the Nel sons subsequently renoved the Konnekers'
pi er.

113 On March 1, 2007, the Konnekers filed this action,
seeking a declaratory judgnent that the easenent granted to them
riparian rights, including the right to erect and maintain a
pier on the easenent. In their answer, the Romanos all eged that
the conplaint failed to state a legally cognizable claim and
shoul d be dism ssed. The Romanos counterclainmed for trespass
and sought an order prohibiting the Konnekers from erecting any
future structures on the easenent. In their answer, the Nel sons
i kewi se sought a declaration that the Konnekers do not have
riparian rights under the easenent and are not entitled to erect
any structures on the easenent.

114 The parties filed cross notions for summary judgnent.
The Romanos argued that the Konnekers were not granted riparian
rights under the easenent, which provides only "for a 200-foot
[ sic] easement from Ochard Avenue to Beyer[']s Cove,"
indicating "that the easenment is to sinply provide ingress and
egress to the lake.” The Romanos further asserted that no pier
was installed at the tine the easenent was originally conveyed,
and in fact, when a pier was erected on Lot 3, a |ease was
created specifically for the pier's use.

15 In support of their notion for sumrary judgnent, the

Nel sons also argued that the easenent did not grant to the

9
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Konnekers the right to construct a pier thereon and that the

granting of such a right was never the parties' intent:

[ T]he fact that the [Konnekers'] predecessors in title

(the Gardners and the Carlssons) entered into
separ at e, private |lease agreenents to use the
[ Romanos' and the Nelsons'] pier and actually paid
rent on an annual basis, illustrate that there was no

intent between the parties that a pier could be
constructed on the 20 foot easenent.

In their brief, the Nelsons nade a point that their pier "is
pl aced well to the east of the 20 foot easenent.” However, the
Nel sons' affidavit asserted that said pier was constructed "on

or close to the 20 foot easenment."”

116 The Konnekers, on the other hand, noved for summary
judgnment on the grounds that they have a right to install their
own pier on the easenent, consistent with the intent of the
original parties who granted the easenent. In particular,
"Beyer's Cove is historically an area of the |ake wherein
i ndividuals enter the |ake by boat." In his affidavit, Robert

Konneker mai ntai ned the foll ow ng:

Beyer[']s Cove is an access area into G een Lake and
consists of large anounts of vegetation. The water at
Beyer[']s Cove is not conducive to swming and there
is no beach area for sun bathing. The only use for
the access area at the end of the easenent at
Beyer[']s Cove is to enter G een Lake by boat.

Hs affidavit further asserted that the Konnekers' predecessors
in interest accessed the lake by using the Romanos' and the
Nel sons' piers and that when the Konnekers purchased their |ot,
t he Konnekers "understood that [they] would have access to the

piers on the [Romanos' and the Nelsons'] property in order to

10
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enter Beyer[']s Cove; just as the owners before [then] had the
use of the piers to access the lake." Once infornmed that they
were not permtted to use the Romanos' and the Nelsons' piers
t he Konnekers erected their own pier on the easenent.

117 On May 5, 2008, the circuit court granted the
Konnekers' notion for summary judgnment and denied the Ronmanos
and the Nelsons' notions for summary judgnent. The court
declared that the easenent "is a |ake access easenent which
all ows the [Konnekers] access to the lake including the right to
construct a pier upon that easenent."” The court clarified that
it is "not making any finding that a pier could or could not be
installed, but that the intent of the parties was to grant the
easenent holder a |ake access easenent and to allow for the
construction of a pier."

18 In its oral ruling, the circuit court acknow edged
that it was making a determnation on conpeting notions for
summary judgnent, in which case he "would theoretically be
setting the matter up for trial." Neverthel ess, the court was
satisfied that despite the specific |language in the easenent,
the intent of the original parties in granting the easenent "was
to permit a back ot owner to have |ake access, and | ake access
i nherently would allow for the construction of a pier." I n
arriving at his <conclusion, the circuit court questioned

Attorney Lehner, counsel for the Nelsons, regarding his

knowl edge of Green Lake:

The Court: M. Lehner, | know that your famly
has had a honme or a cottage on G een Lake for severa

11
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gener ati ons. How woul d you describe Beyer's Cove as
it relates to G een Lake?

Attorney Lehner: Oiginally, Your Honor—we have
a second honme on Ochard Avenue, which is—that road
runs right by, of course, where we're talking here
We're further to the east on the main part of the |ake
between Beyer's Cove and Sugar Loaf. Wen | was
growi ng up, Beyer's Cove was a marshy area . . . [but]
certainly is navigable now

The Court: Wuld you believe that people who buy
homes in the Beyer's Cove area, either on the cove or
Wi th access to Beyer's Cove, do so for the opportunity
to kayak or canoe on or for the opportunity to have
access to Green Lake?

Attorney Lehner: | would say both.
In addition, the circuit court took judicial notice of the
apparent fact that many off-shore properties are sold wth
confirmation that the properties enjoy the benefit of |ake
access.

119 The Romanos noved for reconsideration, which the
circuit court denied in an oral ruling on June 13, 2008. The
Romanos appeal ed.

20 On March 19, 2009, the court of appeals issued a per
curiam decision reversing the order of the circuit court and
remanding with directions that summary judgnent be entered in

favor of the Romanos. Konneker v. Romano, No. 2008AP1546,

unpublished slip op., Y1 (Ws. C. App. Mir. 19, 2009). The
court of appeals concluded that the easenent |anguage was
anmbi guous, given its silence as to purpose and scope. 1d., T09.
Accordingly, the <court |ooked to the parties' intent when
creating the easenent to determne the parties' rights, finding
no evidence to support the Konnekers' contention that the

12
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easenent included a conveyance of riparian rights permtting
themto erect a pier. |Id., T11. In particular, the court noted
the fact that there was no pier in place when the easenent was
created, id., 9, and that the contenporaneous grant of severa
easenents to the sane 20-foot parcel wmade it "inherently
i nprobabl e" that the original grantors contenplated that all of
the easement holders would have the right to erect their own
piers, id., 9f11. Finally, the court rejected the Konnekers'
assertion that the only use for the access area at Beyer's Cove
is to enter the lake by boat, id., 19, concluding that "other
than the personal know edge of the court and counsel, there
[did] not appear to be any verifiable evidence that the
historical use of the cove was primarily for access to Geen
Lake by boat,"” id., 910.

121 The Konnekers petitioned this court for review, which
we granted on COctober 20, 2009. W now reverse the decision of
the court of appeals and remand the case to the circuit court
for further proceedings.

1. STANDARD OF REVI EW

122 "'Whether the circuit court properly granted summary

judgnent is a question of law that this court reviews de novo.'"

Hocking v. Gty of Dodgeville, 2009 W 70, 7, 318 Ws. 2d 681,

768 N.W2d 552 (quoting Schmdt v. N States Power Co., 2007 W

136, 924, 305 Ws. 2d 538, 742 N.W2d 294). W apply the sane
met hodol ogy used by the circuit court, which is set forth in

Ws. Stat. § 802.08. Nof fke v. Bakke, 2009 W 10, 99, 315

Ws. 2d 350, 760 N.W2d 156; Novell v. Mgliaccio, 2008 W 44,

13
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123, 309 Ws. 2d 132, 749 N W2d 544. "Summary judgnent is
appropriate only where there is no genuine issue of material
fact and the noving party is entitled to judgnent as a matter of
law." Schmdt, 305 Ws. 2d 538, 124; see also § 802.08(2). The
circuit court should not grant summary judgnent "unless the
nmoving party denonstrates a right to a judgment wth such

clarity as to |leave no roomfor controversy." Gans v. Boss, 97

Ws. 2d 332, 338, 294 N.W2d 473 (1980).

23 In this case, we are called upon to interpret a deed
creating an easenent and address the application of Ws. Stat.
88 30.131 and 30.133. The threshold inquiry of whether a deed
i s anbi guous presents a question of law that this court reviews

i ndependent | y. AKG Real Estate, LLC v. Kosterman, 2006 W 106,

114, 296 Ws. 2d 1, 717 N W2d 835. The construction of an
unanbi guous deed is |ikewi se a question of |aw | d. However ,
if the | anguage of the deed is anbi guous, then the intent behind

the | anguage presents a question of fact. Ri kkers v. Ryan, 76

Ws. 2d 185, 188, 251 N.W2d 25 (1977).
124 Finally, statutory interpretation and application is a
gquestion of law that we review de novo while still benefiting

fromthe |lower courts' analyses. Heritage Farns, Inc. v. Markel

Ins. Co., 2009 W 27, 15, 316 Ws. 2d 47, 762 N. W 2d 652.

14
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I11. ANALYSI S

A. Wet her the Konnekers' Easenent Grants Riparian Rights,
I ncluding the Right to Construct and Maintain a Pier

125 "An easenent 'is a permanent interest in another's

land, with a right to enjoy it fully and w thout obstruction.'"3

Hunter v. MDonald, 78 Ws. 2d 338, 343, 254 N W2d 282 (1977)

(quoting Schwartz v. Evangelical Deaconess Soc'y of Ws., 46

Ws. 2d 432, 438, 175 N.W2d 225 (1970)). The "dom nant estate"
enjoys the privileges granted by the easenent, and the "servient

estate" permts the exercise of those privileges. At ki nson v.

Ment zel, 211 Ws. 2d 628, 637, 566 N.W2d 158 (Ct. App. 1997).
Wiile the servient estate may not unreasonably interfere with
the dom nant estate's right to use the easenent, "[t]he use of
the easenment nust be in accordance with and confined to the

terms and purposes of the grant.” St oesser v. Shore Drive

P'ship, 172 Ws. 2d 660, 668, 494 N.W2d 204 (1993); Hunter, 78
Ws. 2d at 343.
26 "Because the easenent in question is created by deed,

the court nust look to that instrument in construing the

8 Title does not pass to an easement holder, "but only a
right of use or privilege in the land of another." Pol ebi t zke
v. John Wek Lunber Co., 157 Ws. 377, 381, 147 NW 703 (1914);
see also Hunter v. MDonald, 78 Ws. 2d 338, 344, 254 N W2d 282
(1977) ("The [easenent holder's] interest is not an estate in
land, but rather a right to use the land of another for a
speci al purpose not inconsistent with the general property in
the owner."). "Thus, this court has stated, 'A conveyance of a
right-of-way two rods wide is a conveyance of a right-of-way
over a strip of land two rods wi de, not a conveyance of the
strip of land itself. Title to the |and does not pass but only
the right to pass over it.'"™ Hunter, 78 Ws. 2d at 344 (quoting
Kleih v. Van Schoyck, 250 Ws. 413, 418, 27 N.W2d 490 (1947)).

15
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relative rights of the |andowners."” Hunter, 78 Ws. 2d at 342-
43. "Deeds are construed as are other I nstrunments”;
accordingly, "the purpose of the court is to ascertain the
intention of the parties.” Rikkers, 76 Ws. 2d at 188; see al so

Glbert v. Ceiger, 2008 W App 29, 910, 307 Ws. 2d 463, 747

N. W2d 188. The primary source of the parties' intent is what
is witten within the four corners of the deed. Ri kkers, 76
Ws. 2d at 188. If the |anguage is unanbiguous, it would be
inproper to resort to extrinsic evidence to ascertain the
parties' intent. Id. However, if the |anguage of the deed is
anbi guous, neaning it is susceptible to nore than one reasonabl e
interpretation, then the parties may introduce other evidence to

denonstrate the intent behind the |anguage. ld.; see also

G osshans v. Rueping, 36 Ws. 2d 519, 528, 153 N.W2d 619 (1967)

("[I]t is only when a deed is anbiguous that the intent of the
parties can be manifested by extrinsic evidence.").
127 In this case, the issue is whether the Konnekers'

| akefront easenment grants riparian rights, including the right
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to construct and maintain a pier.? Riparian rights, one of which
is the right to construct a pier to access navigable waters, are

generally reserved for riparian |andowners. See Stoesser, 172

Ws. 2d at 666. However, wup until April 9, 1994,1° Wsconsin

® The concurrence posits that "the focus on remand shoul d
not be on whether the easenent grants riparian rights, but on
determining what rights or interests the easenent was intended

to grant.” Concurrence, 145. However, our fram ng of the issue
is consistent with the relief that the Konnekers seek in their
conpl ai nt. They seek a judgment "[d]eclaring that the

plaintiffs have an easenent, which include[s] riparian rights"
and that "with those easenent rights, the plaintiffs have the
right to erect and maintain a pier on said easenent.” Likew se,
in their answer, the Nelsons requested a judgnent "[d]eclaring
that the Plaintiffs do not have riparian rights under said
easenent” and that "the Plaintiffs do not have the right to
erect and nmaintain a pier, boat lift or other structure upon
said easenent.” In addition, in their notions for sunmary
j udgnment, both the Romanos and the Nelsons franed the issue in
terms of whether the Konnekers' easenent grants riparian rights.
Thus, consistent with the parties' requests for relief, we
determne that the proper focus in this case is whether the
Konnekers' | akefront easenent grants riparian rights, including
the right to construct and nmaintain a pier.

0 Effective April 9, 1994, the |legislature prohibited
riparian |andowners from conveying "any riparian right in the
| and to another person, except for the right to cross the |and

in order to have access to the navigable water." Ws. Stat.
§ 30.133(1). For a detailed discussion of § 30.133 and its
application to this case, see infra Part |11.B. 1.
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recognized the ability of a riparian |andower to convey
riparian rights by easement. 1d. at 668.%!

128 For exanple, in Wndt v. Blazek, 2001 W App 91, 242

Ws. 2d 722, 626 N.W2d 78, the court of appeals affirned a
summary judgnent declaring that an easenent, conveyed to the
Bl azeks and other non-riparian | andowners, included the right to
use and maintain a pier. |In that case, the Jaeckle famly owned

a resort on GCkauchee Lake along with other non-riparian lots

1 The circuit court relied principally on this court's
decision in Stoesser to arrive at its conclusion that in this
case, the parties' intent in creating the easenent "was to
permt a back |lot owner to have |ake access, and |ake access
i nherently would allow for the construction of a pier.”
However, the holding in Stoesser that "[r]iparian rights can be
conveyed by easenent to non-riparian owners" was prem sed on our
recognition that a deed, which in that case expressly granted
the easenent holders the right "to use the |ake shore for
bat hi ng, boating or kindred purposes,” should not be rewitten
by the court. See 172 Ws. 2d at 670. W expl ai ned:

Since one cannot bathe or boat on the shore this
| anguage was obviously intended to allow the [easenent
hol ders] access to Lake Beulah from the [servient
estate's] | akeshore. The [easenent hol ders] seek to
use their easenent for the purposes expressly stated
in the deed and nust be all owed that right.

Id. at 668. A conclusion otherw se "would destroy the certainty
upon which contracting parties are entitled to rely."” Id. at
670. —

Accordingly, our holding in Stoesser should not be relied
upon to support the proposition that a |akefront easenent,
created by a deed that is otherwise silent as to the easenent's

use and purpose, necessarily permts |ake access, |let alone
"inherently . . . allows] for the construction of a pier." A
| akefront easenent, |ike any easenent, nust be wused only in

accordance with and confined to the ternms and purposes of the
grant. See id. at 668; Hunter, 78 Ws. 2d at 343.
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that adjoined the resort property. Id., 92 The Jaeckl es
constructed and nmaintained a private pier on the resort
property. Id., 13. Wen they sold the resort property, the
deed "reserved to the Jaeckles and their heirs and assigns 'an
easenent for the purpose of access to Okauchee Lake on and over
a strip of land 15 feet in wdth [along the resort property]."'"
Id., 12. The aforenmentioned pier was |ocated at the point where
the easenent net the edge of the lake. 1d., 93. The Jaeckles
eventually sold their non-riparian lots, one of which was sold
to the Blazeks, and the conveyances included the easenent. 1d.,
12.

129 Thereafter, the Wndts acquired the servient estate
(the former resort property). 1d., 974. The Wendts then sought
a judgnent declaring that the easenent did not include a right
to use and naintain the pier. Id. The court of appeals
affirmed the circuit court's order granting sunmary judgnent to
the Blazeks and the other non-riparian |andowners, concluding
that the easenent was intended to confer to the Jaeckles and
their assigns the right to use and maintain the pier. |1d., {18.
According to the court of appeals, the critical evidence was an
affidavit by a Jaeckle famly nenber representing that the
Jaeckles constructed the pier long before the easenent was

created, and when they sold the resort property, they reserved

the easenent in order to still use the pier and | akeshore. Id.
715. Because that affidavit was unrefuted, id., the court
concluded that no material 1issue of fact existed, and the
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Bl azeks and the other non-riparian |andowners were entitled to
judgnment as a matter of law, id., 18.

30 Turning to the case at 1issue, we conclude that the
| anguage of the October 29, 2004, deed, which created the
Konnekers' easenent, is anbiguous. The relevant portion of the
deed conveyed to the Konnekers Lot 1 "TOGETHER W TH an easenent
20 feet in wdth along the Wsterly side of Lot Three (3) of
Certified Survey Map No. 289 . . . extending from Orchard Avenue
to Beyer's Cove." Cearly, the deed conveys to the Konnekers a
20-foot w de |akefront easenent along the west side of the
Romanos' and Nel sons' property. However, the deed is otherw se
silent as to the easenent's use and purpose. In particular, it
is not clear from the deed whether the parties intended the
easenent holder to have riparian rights, including the right to
construct and nmmintain a pier. Accordingly, the deed is
anbi guous, and the court nust resort to extrinsic evidence to
ascertain the parties' intent.

31 In support of their cross notions for summary
j udgnent , t he parties present ed conpeting af fidavits
denonstrating the intent behind the easenent. Because the
evidence as represented in the affidavits raised genuine issues
of material fact, summary judgnent was i nproper.

132 In support of their position that when the easenent
was created, the parties intended the easenent holder to have
riparian rights, including the right to construct and nmaintain a
pi er, the Konnekers submtted an affidavit representing that the
only use for the easenment's access area is to enter the |ake by
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boat because Beyer's Cove consists of large anmounts of
vegetation, is not conducive to swimmng, and |acks beach area
for sun bathing.'? That evidence, however, was refuted by the
Nel sons' affidavit. The Nel sons asserted that when the easenent
was originally conveyed in 1983, no pier, boat |ift, or boat was
| ocated on the easenent, and therefore, it was not the parties’
intent to permt the easenent holder to construct or maintain a
pi er thereon. According to the Romanos, the fact that a pier
did not exist on the easenent at the tine the easenent was
created raised a significant distinction between the facts of
this case and those in Wendt. See 242 Ws. 2d 722, 115. I n
addition, in support of their notion for reconsideration, the

Romanos introduced evidence that as of August 1984, seven

2.t the notion hearing, the circuit court questioned
Attorney Lehner, counsel for the Nelsons, regarding his persona
know edge of Geen Lake, specifically relating to whether
Beyer's Cove is used for boat access. See supra Part |, 118
Attorney Lehner's testinony, however, does not constitute
evidence and therefore should not have been relied upon in

support of the circuit court's order. Pursuant to Wsconsin
Suprenme Court Rule 20:3.7, a lawer is generally not permtted
to serve dual roles as advocate and w tness. Comment (2)
expl ai ns:

The tribunal has proper objection when the trier
of fact may be confused or msled by a |awer serving
as both advocate and w tness. The opposing party has
proper objection where the conbination of roles my
prejudice that party's rights in the litigation. A
witness is required to testify on the basis of
personal know edge, while an advocate is expected to
explain and comment on evidence given by others. It
may not be clear whether a statenent by an advocate-
wi tness should be taken as proof or as an analysis of
t he proof.

21



No. 2008AP1546

parcels of land were entitled to use Lot 3 for access to Beyer's
Cove, and accordingly, the parties could not have possibly
i ntended for each of those easenent holders to have the right to
construct a pier on the easenent.

133 At the sane time, the evidence put forth by the
Nel sons and Romanos contradicted itself. Their assertion that
it was never the parties' intent to have a pier constructed on
the easenment conflicted with the Nelsons' affidavit, which
provi ded generally that "sonetinme prior to May 1, 1990, [the

Nel sons] constructed a pier on or close to the 20 foot easenent

for mooring their boat." (Emphasi s added.) \While the Nel sons
mai ntai ned that "said pier was not to be used in comobn with any
of the easenent holders,” the pier leases to Gant Gardner and
Arne Carlsson raised an inference otherw se. Each | ease
provi ded the sanme |anguage: "Lessees are advised and understand
that seven other property owners have access rights on and to
the subject premses and agree not to interfere wth those
rights.” That provision can be construed as consistent with the
Konnekers' position; that is, the parties intended for all the
easenent hol ders to have use of a pier for access to Green Lake.
Because these conpeting affidavits raised a genuine issue of
material fact concerning whether the parties intended the
easenent holders to have riparian rights, including the right to
construct and maintain a pier, summary judgnent was i nproper.
B. Inpact of Ws. Stat. 88 30.131 and 30.133

134 The issue of whether Ws. Stat. 88 30.131 and 30.133

are applicable to this case was not invoked, argued, or appeal ed
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bel ow. However, we asked the parties to brief the issue before
this court.

135 Pursuant to the public trust doctrine, the state holds
the beds of navigable waters in trust for all its citizens.

Hlton v. DNR 2006 W 84, 4918, 293 Ws. 2d 1, 717 N.W2d 166

The legislature has the primary authority to admnister and
effectuate the purposes of the public trust, id., 719, and does

so through the regulations of Ws. Stat. ch. 30. See ABKA Ltd

P'ship . DNR, 2002 W 106, Y11, 255 Ws. 2d 486, 648

N. W 2d 854. The |l egislature has delegated to the Departnent of
Nat ural Resources (DNR) broad authority to admnister ch. 30.
Hilton, 293 Ws. 2d 1, 120; ABKA, 255 Ws. 2d 486, f12.

1. Wsconsin Stat. 8 30.133

136 In Stoesser v. Shore Drive Partnership, this court

held that riparian rights can be conveyed by easenent to non-
riparian |andowners. 172 Ws. 2d at 670. The legislature
responded to Stoesser by enacting Ws. Stat. § 30.133. ABKA,
255 Ws. 2d 486, 160. Begi nning April 9, 1994, "no owner of
riparian land that abuts a navigable water may grant by an
easenent or by a simlar conveyance any riparian right in the
| and to another person, except for the right to cross the |and
in or der to have access to t he navi gabl e wat er . "
8§ 30.133(1)(a). Further, the "right to cross the |land may not
include the right to place any structure”" in the navigable
water. 1d.

137 In this case, it is undisputed that the easenent was

originally conveyed in 1983, well before the April 9, 1994,
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effective date of Ws. Stat. § 30.133. Therefore, § 30.133 is
i nappl i cabl e.
2. Wsconsin Stat. § 30.131
138 Pursuant to Ws. Stat. § 30.131, a pier placed in
navi gable water by a non-riparian |andowner is considered a
| awf ul structure if six statutory conditions are net.

Ellingsworth v. Swiggum 195 Ws. 2d 142, 148, 536 N W2d 112

(C. App. 1995). Those six conditions include:

(a) The owner of the riparian |land or the owner's
predecessor in interest entered into a witten
easenent that was recorded before Decenber 31, 1986,
and that authorizes access to the shore to a person
who is not an owner of the riparian |and.

(b) The person to whom the easenent was granted
or that person's successor in interest is the person
who pl aces and naintains the wharf or pier.

(c) The placenent and nmi ntenance of the wharf or
pier is not prohibited by and is not inconsistent with
the terns of the witten easenent.

(d) The wharf or pier has been placed seasonally
in the sanme |ocation at |east once every 4 years since
the witten easenent described in par. (a) was
recor ded.

(e) The wharf or pier is substantially the sane
size and configuration as it was on April 28, 1990, or
during its last placenent before April 28, 1990,
whi chever is later.

(f) The placenent of the wharf or pier conplies
with the provisions of this chapter, with any rules
pronmul gated under this chapter and with any applicable
muni ci pal regul ati ons or ordi nances.

§ 30.131(1).
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139 Here, the Romanos argue that even if the easenent is
construed as granting the Konnekers the riparian right to
construct and maintain a pier, the easenent is unenforceable as
contrary to Ws. Stat. 8§ 30.131. In particular, they assert
t hat the easenent does not neet the requirenent of
subsection (1)(d) because a pier was neither built at the
creation of the easenent in 1983 nor erected seasonally every
four years thereafter.

140 As the court of appeals explained in Wndt, the
Romanos' argunment is "off the mark." See 242 Ws. 2d 722, 114.
The issue in this case is whether the easenment grants riparian
rights, including the right to construct and nmaintain a pier,
not whether a pier—+f and once constructed by the Konnekers—
constitutes a lawful structure under Ws. Stat. § 30.131. See
wendt, 242 Ws. 2d 722, 114

| V. CONCLUSI ON

41 We conclude that summary judgnent was inproper in this
case. The | anguage of the deed, which created the Konnekers'
easenent, is anbiguous. The deed conveys to the Konnekers a 20-
foot w de | akefront easenent along the west side of the Ronmanos'
and Nel sons' property but is otherwise silent as to the
easenent's use and purpose. It is therefore not clear from the
deed whether the parties intended the easenent holder to have
riparian rights, including the right to construct and nmaintain a
pi er. Because the parties' <conpeting affidavits raised a
genui ne issue of material fact concerning the intent behind the
easenent, sunmary judgnent was i nproper. W therefore reverse
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the decision of the court of appeals and remand the case to the
circuit court for further proceedings.

142 W further conclude that Ws. Stat. 88 30.133 and
30.131 are inapplicable to this case. It is undisputed that the
easenent was originally conveyed well before the effective date
of 8 30.133. In addition, the issue in this case is whether the
easenent grants riparian rights, including the right to
construct and maintain a pier, not whether a pier—f and once
constructed by the easenent hol der—eonstitutes a | awful
structure under § 30.131.

By the Court.—Fhe decision of the court of appeals is
reversed, and the cause is remanded to the circuit court for

further proceedi ngs consistent with this opinion.
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143 SH RLEY S. ABRAHAMSON, C.J. (concurring). | agree
with the mgjority opinion that the case should be remanded to
the circuit court. The language in the deed creating the
easenent is silent about the purpose and scope of the easenent,
| eaving a factual dispute that warrants further proceedings.

144 The majority remands the matter to the circuit court
because "it is not clear from the deed whether the parties
i ntended the easenent holder to have riparian rights, including
the right to construct and maintain a pier." Mjority op., 141.

45 In nmy view, the focus on remand should be not on
whet her the easenent grants riparian rights, but on determ ning
what rights or interests the easenent was intended to grant. An
easenent expressly granted by deed conveys only those rights or
interests that the parties intended to convey.? |  woul d
therefore remand the matter for the circuit court to ascertain
what rights or interests the easenent was intended to convey and
specifically whether the right to install and maintain a pier
was intended. The nmgjority opinion at Y2 and passim focuses on
the bundle of riparian rights rather than on the intent of the
parties. The mpjority opinion (Y2) states: "This case presents
the following issues: (1) whether this |akefront easenent,
created by a deed that is otherwse silent as to the easenent's
use and purpose, grants riparian rights, including the right to

construct and maintain a pier

1 See Hunter V. McDonal d, 78 Ws. 2d 338, 343, 254
N. W2d 282 (1977).
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146 The circuit court declared that the easenent "is a
| ake access easenent which allows [the Konnekers] access to the
| ake including the right to construct a pier upon that
easenent . " The Konnekers' brief here asks this court to
"reinstate the trial court's Order and Judgnent granting summary
j udgment "

147 An easenent conveyed to a non-riparian owner [the
Konnekers] does not confer riparian ownership to the non-
riparian |andowner.? The easement may convey one, several, or
all riparian rights to a non-riparian | andowner.?3

148 "Riparian rights" are generally defined by comon | aw.
The phrase "riparian rights" is expansive, referring to a vast
array of water-related rights. Riparian rights include the
right to reasonable use of the waters for donestic, agricultura
and recreational purposes; the right to use the shoreline and
have access to the waters; the right to any lands fornmed by
accretion or reliction; the right to have water flow to the |and

wi thout artificial obstruction; the limted right to intrude

upon the |akebed to construct devices for protection from

2 Stoesser v. Shore Drive P ship, 172 Ws. 2d 660, 669-70
494 N.W2d 204 (1993).

% Stoesser, 172 Ws. 2d at 668-70. See Ws. Stat. § 30.133
(overruling Stoesser and prohibiting the conveyance of riparian
rights effective Apr. 9, 1994, as discussed in ABKA Ltd. P ship
v. DNR 2002 W 106, 1157-61, 255 Ws. 2d 486, 648 N W2d 854).
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erosion; and the right, "now conditioned by statute,” to
construct a pier or simlar structures in aid of navigation.?

149 The only nention the Konnekers make of any potential
riparian rights other than egress and ingress and the right to
install a pier is in arguing that Beyer's Cove is not conducive
to various water uses other than boating.?®

150 Although the Konnekers' filings refer to "riparian
rights" generally, including the right to install a pier,® their
affidavits on the summary judgnent notion, their position before

the circuit court and their argunments on appeal all center

* Stoesser, 172 Ws. 2d at 666 n.2, citing Cassidy v. DNR
132 Ws. 2d 153, 159, 390 NwW2d 81 (Ct. App. 1986). See al so
ABKA Ltd. P ship v. DNR 2002 W 106, Y57, 255 Ws. 2d 486, 648
N. W 2d 854.

®In his affidavit in support of his motion for sumary
judgnment, Robert Konneker stated: "That Beyer[']s Cove is an
access area into Geen Lake and consists of |arge anmounts of
veget ati on. The water at Beyer[']s Cove is not conducive to
swnmng and there is no beach area for sunbathing. The only
use for the access area at the end of the easenent at Beyer[']s
Cove is to enter Geen Lake by boat."™ The inplication appears
to be that the Konnekers are not seeking rights other than
access to the water and the right to install and maintain a
pi er.

® The Konnekers' Conplaint asks for judgment "declaring that
[they] have an easenent, which include [sic] riparian rights”
and "[t]hat with those easenent rights, [they] have the right to
erect and naintain a pier on said easenent.”

The Konnekers' notion for summary judgnment sought | udgnent
"declaring [their] rights as easenent holders to have
unobstructed access to Beyer's Cove on Geen Lake including the
right to install and maintain a pier”

The Konnekers' brief in support of their notion for summary
judgnment argued for judgnent "declaring their interest and
rights as | ake access easenent hol ders; specifically their right
to install, use and naintain a pier" at the end of the easenent.
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solely on access to the lake and the right to install and
maintain a pier. Before the circuit court, the Konnekers

attorney stated that "the question | think for the Court
is . . . whether or not as a matter of law it can be determ ned

that that easenment contained the riparian right to install and
maintain a pier.” For a narrative supporting ny sumrary of the
record, see majority op., 1Y11-18.

151 Considering the expansive nature of "riparian rights”
and the focused argunments of the Konnekers, | conclude that the
proper inquiry for the <circuit court is to determ ne what
specific rights or interests are included in the ternms and
purpose of the easenent, rather than to state the inquiry
broadly as a question of whether the easenent conveyed other
unspecified riparian rights.

52 This case is very simlar to Wendt v. Blazek, 2001 W

App 91, 114, 242 Ws. 2d 722, 626 N.W2d 78, in which the court
had to interpret an expressly conveyed | ake access easenent and
review a summary judgment record to determ ne whether the
easenment was intended to confer the right to use and maintain a
pi er. There the court of appeals focused its determ nation
sinply on whether "the easenent was intended to confer the right
to use and maintain the pier." 242 Ws. 2d at 732, {18.

153 As presented to this court, the instant case is very
simlar and I would simlarly focus the determ nation to be nmade
on remand. The mpjority determnes that the parties' conpeting

affidavits have raised a genuine issue of material fact. I
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agree, but the issue raised centers on the right to install and
mai ntain a pier, not on riparian rights nore generally.

154 For the reasons set forth, | wite separately.

55 | am authorized to state that Justice ANN WALSH
BRADLEY j oi ns this opinion.
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